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Introduction 
 

This month industry bodies were scheduled to take part in an Australian Securities and Investment 

Commission (ASIC) roundtable on improving relations between proxy organisations and the entities 

they report on.  

The move follows an eventful 2016 AGM season, where multiple high profile companies received a 

strike. The number of top 100 companies receiving a strike increased on the prior year. In addition, 

the number of companies in the top 100 receiving a “close call”, which Egan Associates would 

define as having an adverse vote of over 20%, increased.  

Yet it was the scale of the companies 

receiving a strike that drew media 

attention.  

In the past, strikes most often occurred 

among small cap companies. 2016 was 

different. The number of companies 

receiving a strike in the top 50 rose from 

one in 2015 to four in 2016.  

The profile of the leading companies drew 

attention to the two strikes regime and 

more than one Director voicied opinions on 

the quality of proxy advisor research, with 

some parties calling for increased 

regulation of proxy advisor activities. 

Proxy advisors meanwhile are more likely 

to hold the view that complaints against 

the quality of their research are generally 

made by companies with poor governance and believe there is no need for additional regulation.  

In acknowledgement of how strongly many parties feel on this topic, Egan Associates has 

summarised views and suggestions on both sides of the divide and has reviewed the actions of 

other jurisdictions. 

  

https://eganassociates.com.au/remuneration-report-strikes-2016-round-up/
https://eganassociates.com.au/remuneration-report-strikes-2016-round-up/
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Other jurisdictions 
 

 

Canada 

In 2015, the Canadian Securities Administrators (CSA) adopted 

National Policy 25-201 Guidance for Proxy Advisory Firms. It includes 

guidance on conflicts of interest, the transparency and accuracy of 

voting guidelines, and communications between clients, reported 

companies and the media.  

 

EU 

In 2013 the European Securities and Markets Authority recommended 

that an industry code of conduct be developed to improve relations 

with proxy advisors. The recommendation was not spurred by serious 

issues in the relations between proxy advisors, investors and 

companies, but rather because of perceptions of the independence, 

accuracy and reliability of proxy advisors’ advice.  

In the wake of the recommendation, proxy advisors worked together 

to develop the Best Practice Principles for Providers of Shareholder 

Voting Research and Analysis, which ESMA approved in a later report. 

 

UK  

The UK Financial Reporting Council took action on concerns about 

proxy advisor influence by inclusions in its 2012 Stewardship Code:  

“Institutional investors may choose to outsource to external service 

providers some of the activities associated with stewardship. 

However, they cannot delegate their responsibility for stewardship. 

They remain responsible for ensuring those activities are carried out in 

a manner consistent with their own approach to stewardship,” the 

code says. 

The code, which requires measures such as maintaining policies on 

the management of conflicts of interest, applies by extension to proxy 

advisors.   

 

United States 

The US has proposed regulation that would mandate proxy firms to 

register with the Securities and Exchange Commission. To do this, the 

firms would have to disclose the procedures and methodologies they 

use to form voting recommendations and any potential or actual 

conflicts of interest arising from their provision of advisory services.  

https://bppgrp.info/
https://bppgrp.info/
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Australian views in favour 

of additional regulation 
 

The AICD 

The AICD called for comment in April to guide its policy around the issues proxy advisors pose. It 

cited opinions from business leaders, professional advisors and governance commentators who 

criticised proxy advisors for:  

• Neglecting to properly engage with boards, especially prior to making negative voting 

recommendations;  

• Failing to undertake indepth analysis when forming recommendations;  

• Adopting an inflexible ‘tickthebox’ approach to the governance arrangements of 

companies; and 

• Failing to disclose actual or potential conflicts of 

interest and the policies implemented to mitigate 

them.   

For itself, the AICD stated that it “recognises and respects 

the role of proxy advisers” but has “concerns that this 

influential group operates without some form of code of 

conduct or self-regulatory mechanisms”.  

Australian Investor Relations Association 

Prior to the roundtable, the Australian Investor Relations 

Association issued a draft voluntary code to foster relations 

between listed companies and proxy advisors. The stated 

intent of the code is to pre-empt the need for regulatory or 

legislative intervention.  

The code outlines how proxy firms should engage with 

companies and provides a process whereby those companies 

can provide proxy advisors with feedback.  

The code has an overarching theme that recommendations 

should be clear, correct and conflict free. More specifically, it 

is based on five principles: 

• Proxy research should be factually accurate and listed companies should have the 

opportunity to correct factual errors (for example, the proxy advisors might provide 

companies with draft recommendations one day before they are published); 

• Proxy firms should be adequately resourced and staffed; 

• Proxy advisors should receive appropriate feedback from companies on their research 

quality, expertise, independence, resourcing and responsiveness; 

http://www.afr.com/leadership/proxy-firms-face-regulation-20170508-gw028k?utm_content=buffer13c03&utm_medium=social&utm_source=twitter.com&utm_campaign=buffer
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• Proxy advisors should have a system for managing conflicts of interest; and  

• Proxy advisors should report on compliance with the code on an if not, why not basis.  

Law firms 

After the AGM season last year, King & Wood Mallesons (KWM) put forward a case for the 

regulation of proxy advisors. It acknowledged that there was little evidence as to the influence of 

proxy advisors and there was anecdotal evidence that market forces will ensure proxy firms with a 

better quality of advice and analysis will 

ultimately succeed. 

Yet, it claimed there is a perception that proxy 

advisors lack transparency and objectivity. 

KWM believed that without minimum 

standards, the questions raised by such 

perceptions carry additional weight, meaning 

that companies can blame poor AGM results 

on poor research on the part of proxy 

advisors.  

It also believed the absence of minimum 

standards and the small pool of proxy advisors 

leads to a real lack in accountability, even 

among those that hold an Australian Financial Services Licence. Examples of where additional 

requirements might be useful were the disclosure of conflicts of interest and policies to address 

them, as well as the provision of companies with reports prior to publication to correct errors. KWM 

believes the best approach is the introduction of an industry code of conduct rather than new 

regulation.  

Other firms that have expressed similar views include Corrs Chambers Westgarth, Arnold Bloch 

Leibler and Herbert Smith Freehills.  

Herbert Smith Freehills states that a low level of staffing at proxy advisors does not affect those 

companies who adopt what are considered “best practice” corporate governance positions, but 

disadvantages those companies that select a different route.  

Arnold Bloch Leibler points out that there is no certainty the best practice championed by proxy 

advisors and investors actually leads to superior performance. Partner Jeremy Leibler has also 

voiced the opinion that a code of conduct would not be enough, stating that external regulation is 

the only way forward.  

Individual Directors 

• Outgoing Commonwealth Bank Chairman David Turner 

“There’s variability among proxy advisers as well as to how deeply they consider the points 

and how far ahead they look,” Turner told the Australian Financial Review.  

“I think it important that they treat each company on its merits and that if we do something 

it’s not necessarily going to be indicative of what the entire industry does, that it’s actually 

us that’s doing it.” 

A prevailing perception amongst 

some that proxy firms lack the 

requisite levels of transparency, 

objectivity and resources is 

enough of a motivator to 

warrant reform.  

KWM Partner  

Joseph Muraca 

 

http://www.kwm.com/en/au/knowledge/insights/regulation-proxy-advisory-firms-influence-voting-20170303
http://www.kwm.com/en/au/knowledge/insights/regulation-proxy-advisory-firms-influence-voting-20170303
http://www.corrs.com.au/thinking/insights/proxy-advisers-in-the-interests-of-market-integrity-it-s-time-for-reform/
http://www.theaustralian.com.au/business/opinion/regulators-should-rein-in-proxy-advisers/news-story/1f9e8daac9ab77db8070a334cb90def4
http://www.theaustralian.com.au/business/opinion/regulators-should-rein-in-proxy-advisers/news-story/1f9e8daac9ab77db8070a334cb90def4
http://www.afr.com/business/agm-season-shows-proxy-firms-need-to-be-regulated-20161206-gt4y6t
http://www.theaustralian.com.au/business/financial-services/leibler-calls-for-asic-oversight-of-proxy-advisory-firms/news-story/fe0031b5baf11b39182660016fc0446d?nk=a4078b6413f5539201c1250c45680f47-1494843472
http://www.theaustralian.com.au/business/financial-services/leibler-calls-for-asic-oversight-of-proxy-advisory-firms/news-story/fe0031b5baf11b39182660016fc0446d?nk=a4078b6413f5539201c1250c45680f47-1494843472
http://www.afr.com/brand/chanticleer/frenzy-of-first-strikes-expose-a-deeper-malaise-in-corporate-australia-20161114-gsozrm
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• Woodside Chairman Michael Chaney 

• Mineral Resources Managing Director Chris Ellison 

• South 32 Chairman David Crawford 

• Goodman Group Chairman Ian Ferrier  

“I have to say it is a real challenge trying to come up with a remuneration structure that 

satisfies all shareholders. Some shareholders are passionately in favour of some elements of 

the system and others passionately against the same elements.  

“Last year our Remuneration Report – and thus remuneration structure – was 

overwhelmingly supported. This year a quarter of those same shareholders are voting 

against a remuneration structure which hasn’t changed,” Chaney told the AGM.  

“I think it important that they treat each company on its merits and that if we do something 

it’s not necessarily going to be indicative of what the entire industry does, that it’s actually 

us that’s doing it.  

“The system that is running at the moment will prove to be flawed, there is no question 

about that,” he told the Australian Financial Review.  

“These [proxy] companies that are out there make the recommendations, send them along 

to the instos and the instos are too lazy to do their job [and] they just tick a box”  

Crawford reportedly told AGM attendees that there were inaccuracies in an ISS proxy 

advisor report recommending a no vote on the company’s remuneration report.  

“I am concerned that as a body that puts out a report with their views on what should be 

supported and what should not be supported, [the recommendations] should not be based 

on factually incorrect information,” he reportedly said 

What happens is that the proxy advisors don’t come and engage with the board. We never 

hear from them, they have never rung me,” Ferrier reportedly said at the AGM. He 

continued to state that while institutional investors often agreed with Boards, they were 

influenced by proxy advisors. ”I imagine, and my view is, in some way they abrogate their 

personal view to the advisors. I think the proxy advisors have made errors in their 

judgement.” 

http://www.afr.com/business/mining/iron-ore/mineral-resources-lashes-out-at-flawed-proxy-system-after-first-strike-20161117-gsra1m
http://www.theaustralian.com.au/business/mining-energy/south32-avoids-first-strike/news-story/1e2a318f0cce1b378c05e6479666513b
http://www.theaustralian.com.au/business/mining-energy/south32-avoids-first-strike/news-story/1e2a318f0cce1b378c05e6479666513b
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Australian views against 

additional regulation 
 

Ownership Matters 

Ownership Matters recently published a note on whether a code of conduct or other regulation is 

required. It believes strongly that any additional regulation is not necessary because the existing 

Australian Financial Services Licence (AFSL) system is adequate.  

It stated that an AFSL could be cancelled if: 

• Error-ridden reports were published that misled investors;  

• Quality fell below the minimum standard as a result of failing to meet issuers; or 

• Conflicts of interest unduly impacted on 

research recommendations. 

“Any firm providing voting recommendations on the full 

gamut of shareholder meetings is subject to the same 

standards that apply to all licenced investment 

research,” it noted.  

It saw the demands for additional regulation as a 

response to proposed legislation in the US and states 

that the situation is different in Australia for a number of 

reasons, including that wholesale investors do not have 

to vote their shares and therefore no one is forced to 

buy proxy research. If the research was not of good 

quality, Ownership Matters argued, it won’t be bought.  

“Provided that there is a free and competitive market for 

proxy advice, good research will prevail over bad. 

Wholesale investors are capable of identifying quality 

research, regulators do not need to do it for them,” it 

stated. 

Ownership Matters argued against a code of conduct 

because it believed such codes favour incumbents, 

providing a barrier for entry to new market participants. It also strongly criticised suggestions that 

research be provided to companies in advance for fact checking, stating that this would increase 

costs and would be an “unwarranted intrusion of the rights of private citizens to contract with each 

other for the provision of a legal service”. 

 

 

 

http://www.ownershipmatters.com.au/research-news/issues/
http://www.ownershipmatters.com.au/research-news/issues/
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CGI Glass Lewis 

On its website, CGI Glass notes the regulatory developments in the US and the EU and states that a 

code of best practices developed by proxy advisors is the appropriate means to address conflict of 

interest management and the transparency of policies and methodologies and engagement. It then 

points to the Principles developed by the Best Practice Principles Group mentioned earlier in this 

report.  

In response to the Corporation and Markets Advisory Committee’s (CAMAC’s) consultation on 

AGMs and shareholder engagement in 2012, it stated that no additional legislative requirements 

were needed for the following reasons: 

• The industry is regulated by the market – CGI Glass Lewis cited a 2009 report by the 

Productivity Commission, which stated “Institutional investors have a fiduciary duty 

requiring them to vote in the best interest of their clients. In addition, while proxy advisers 

may have incentives to highlight poor corporate governance practice, they will need to be 

able to back up their recommendations, or risk losing credibility and clients.” 

• Proxy advice is provided within time constraints and as part of a long voting chain - 

”Research development by [proxy advisors] is dependent on the activities of several 

members of this chain. It would be inappropriate and potentially harmful to investors if 

quasi-binding or binding instruments were mandated without mandating related instruments 

for other participants in the chain,” the organisation argued.  

• A proliferation of different regulatory instruments or industry-developed standards across the 

globe would be burdensome and create barriers to entry into the proxy advisory industry.  

ISS  

In its submission to CAMAC’s consultation, 

ISS stated that investors were not forced to 

follow its recommendations and often didn’t. 

Some investors simply used ISS 

recommendations as a screening tool to 

identify non-routine meetings or proposals to 

consider in depth. Some investors used reports 

from multiple advisors as input into their 

decisions. It also drew attention to the AFSL 

and the ASIC regulations by which ISS is held 

to account. 

In a submission to the proposed US legislation, ISS was adamant the legislation was not required:  

“The litmus test for any federal legislative intrusion into the free market is whether it targets a 

significant problem and seeks to address it in the most cost-effective fashion. Not only does this 

proposed bill fail on both of these counts, but it would actually create a costly new problem by 

hampering institutional investors’ efforts to meet their fiduciary responsibilities with respect to 

monitoring the companies in their portfolios and voting their shares in an informed fashion.   

“The proposed legislation rests on a shaky foundation built from (i) factual inaccuracies about the 

proxy advisory industry conjured up by corporate lobbyists; (ii) complaints from a small cadre of 

self-serving corporate executives who would prefer immunity from investor scrutiny; and (iii) failure 

to comprehend the robustness of the existing regulatory oversight structure.” 

The litmus test for any federal 

legislative intrusion into the 

free market is whether it 

targets a significant problem 

and seeks to address it in the 

most cost effective fashion.  

ISS  

 

https://bppgrp.info/the-principles/the-principles-detail/
http://www.camac.gov.au/camac/camac.nsf/byheadline/pdfsubmissions_6/$file/iss_agm.pdf
file:///C:/Users/suzanne/Dropbox/Work/2017/Proxy%20advisors/iss-statement-hfsc-17-may-2016.pdf
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Australian Council of Superannuation Investors (ACSI) 

In its submission to CAMAC’s consultation, ACSI makes similar arguments to those of ISS and CGI 

Glass Lewis and quotes a passage from a 2009 Productivity Commission report investigating 

whether proxy advisors should be banned from making recommendations on resolutions due to their 

influence: 

ACSI believed the supply of draft reports to issuers prior to making recommendations was far too 

prescriptive, would be difficult to implement and could compromise the independence of advice. It 

stated that there were no equivalent requirements in any other area of financial services research.  

  

“Since investors are not obliged to follow the guidance of proxy advisers, even if some have 

that as their default position, such a proposal seems excessive and could perversely result in 

a reduction in the availability of relevant market information.” 
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Research 
 

The following is a non-exhaustive description of recent research on proxy advisors to provide insight 

into the themes that have been explored in academia.  

According to various research sources, ISS recommendations might sway up to 20% of shareholder 

votes while other proxy advisors have a more modest effect. Some investor groups are more heavily 

affected by votes, for example mutual funds, as 

they are more likely to default to the proxy 

advisor’s recommendation.  

Yet, such correlations are not causation and might 

be overstating the case, according to later research 

by the Institute for Law and Economics in the US, 

for a number of reasons including that the factors 

likely to affect ISS’ formation of voting 

recommendations are also likely to affect investors’ 

voting decisions. These researchers thought ISS’ 

influence was closer to 6% to 13%. 

Research commissioned by the US’ Investor Responsibility Research Institute pointed to studies that 

highlighted a high level of proxy advisor influence before a vote had even been taken – ie companies 

had changed their remuneration or corporate governance policies in the belief that the existing 

policies would not pass proxy advisor scrutiny.  

Similarly, Australian Dr Kym Sheehan (who has since founded her own proxy advisory firm) stated 

in her research that proxy advisors played a significant role in law reform. “Perhaps it is these law 

reform activities that provoke calls for further regulation of their activities rather than their perceived 

influence over the voting outcomes of shareholder meetings which, in the end, tend to work in 

favour of listed company managers than against them,” she stated. 

2013 Research from Warwick Business School (UK) found that conflicts of interest inevitably arise 

when a proxy advisor provides services to both shareholders and corporate issuers. As competition 

intensifies, the conflicts of interest are mitigated (ISS’ conflicts of interest reduced when CGI Glass 

Lewis entered the market) but may not be completely removed.  

As regards regulation, research from Tel Aviv University concluded that the risk of an “expectation 

gap” was high for proxy advisor regulation. An expectation gap in the regulatory context is when 

stakeholders of regulation have a different expectation of how regulation will perform to how it does 

in reality. Typically, this leads to stakeholders believing that regulation is more effective than it 

actually is.  

 

 

 

file:///C:/Users/suzanne/Downloads/SSRN-id1558097.pdf
https://www.researchgate.net/publication/47454331_The_Power_of_Proxy_Advisors_Myth_or_Reality
https://www.researchgate.net/publication/47454331_The_Power_of_Proxy_Advisors_Myth_or_Reality
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2084231
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2187537
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The research notes that an expectations gap in the proxy advisor context would be dangerous for 

the following reasons.  

1. The gap might reduce proxy advisors’ responsibility for their own conduct because:  

• Stakeholders might believe the regulator is effectively managing the risk of proxy advisor 

misconduct so will be more likely to trust recommendations. 

• When corporate scandals or governance failures emerge, proxy advisors may be able to 

shift blame to the regulator which had inadequately supervised them.  

2. The gap might reduce institutional investors’ responsibility for their voting decisions if they 

based those decisions on proxy advisor recommendations, because the recommendations 

have been oversighted by the regulator.  

The point of the research was not to say that regulation should not be introduced, but that if it is, 

this expectation gap should be reduced as far as possible. A similar conclusion was reached in later 

research by MIT Sloan and Boston College Carroll School of Management.  
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Conclusion 
 

Egan Associates has previously stated that proxy advisors provide a valuable service, both to 

investors and to Boards.  

Without the work proxy advisors do, it would be expensive and time consuming for investors to 

obtain the information they require to make decisions for shareholder voting. Boards might overlook 

aspects of their corporate governance or remuneration structures that are problematic.   

We also, however, acknowledge the 

frustrations of Directors who believe proxy 

firms do not understand their chosen reward 

structure, especially where this structure 

diverges from the norm.  

Proxy advisors’ research reports should be 

factual and thorough. They should clearly 

reflect an understanding of unique 

entity/sector challenges, alignment with 

market norms and unexplained variance or 

noncompliance with regulation. A key challenge for all stakeholders is having access to 

comprehensive, contemporary information on the factors which influence the decisions of Directors. 

Since the major proxy advisors hold an AFSL, they should already be held to account by the 

regulator for the quality of their research. However, the level of critical comment implies this is not 

the case.  

In addition, the disclosure of their policies, procedures and resourcing appears to be lacking and 

engagement seems to have been mainly placed in the company’s court due to time constraints.  

In our view, additional regulation would appear a heavy handed and costly and risky approach. If 

changes are to be made it is likely that a code of practice will be better received and have less 

consequences than legislation. A compilation of global best practices could potentially be adopted or 

adapted for use in Australia to reduce the effort required for implementation.   

Engagement of Egan Associates 

Egan Associates is well placed to work with Boards and management in adopting remuneration 

structures that will be acceptable to proxy advisors and institutional investors.  

For more information, contact John Egan or Zoe Lockyer on (02) 9225 3225. 

 

 

If changes are to be made it is 

likely that a code of practice 

will be better received and have 

less consequences than 

legislation.  

Egan Associates  
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About us 
 

Egan Associates 

For more than 25 years, Egan Associates has advised leading organisations and emerging enterprises 

in Australia and New Zealand on the remuneration of Board Directors, executives and key staff 

members, as well as performance management, corporate governance and Board effectiveness. 

Our Services include: 

• Remuneration reviews and benchmarking: for Boards, CEOs, executives, senior management and 

professional positions, including specialist roles 

• Workforce & Governance: an online HR service that automates position description 

documentation, job evaluation and pay analytics. 

• Corporate transactions / IPOs: assistance transitioning pre-IPO reward arrangements into the 

listed company environment with considerations including escrow provisions 

• Advice on annual incentive plan structures, performance criteria, target and maximum payment 

levels including deferral and clawback provisions 

• Advice on long term incentive plan structures, participation, performance hurdles, equity 

instruments, valuation and allocation, as well as monitoring  

• Government pay reviews: assistance at both Federal, State and local level in administrative, policy 

and corporatised environments on reward for senior executives, professional and administrative 

staff and governing Boards 

• Online human capital solutions: online resources to assist organisations manage position 

documentation, work value, internal relativity, market competitiveness and performance.  

• Board effectiveness: assistance with Board reviews, Board skills matrices, scenario planning and 

Board documentation. 

John Egan  

John’s early career was with Cullen Egan Dell (now Mercer Human Capital), 

which he chaired from 1983 to 1989, when he formed Egan Associates. John 

has been an advisor to Boards and senior executives on organisation, governance 

and reward issues over many years. He has assisted a significant majority of 

Australia’s top 200 companies as well as a myriad of entrepreneurial 

organisations and government entities across a wide range of industries. 

John has been actively involved with Universities, chairing Sydney University’s 

Board of Advice for its Faculty of Economics & Business (2001 – 2010).  John 

is an Honorary Fellow of the University and an Adjunct Professor in the School of Business. 

His personal interests are in cool climate gardens – www.thebraesgarden.com – and he served as a 

Trustee of the Sydney Royal Botanic Gardens & Domain Trust from May 2010 to June 2014. 

https://www.workforceandgovernance.com/#/home
http://www.thebraesgarden.com/

