
 

Page 1 of 22 

  

Newsletter September 2013 
Welcome to the September 2013 edition of the EA Newsletter. 

One of the planks on which the Coalition campaigned was productivity – in this newsletter we 

provide you with insight into an upcoming report which canvases this issue. 

The balance of the newsletter has a distinct governance flavour in recognition of the imminent AGM 

season. In this vein, we have provided a summary of proxy advisor concerns on Board composition 

and remuneration matters. We also provide our comments on the ASA discussion paper raised in 

our last newsletter and discuss proposed changes to the ASX’s Listing rules and Principles and 

Recommendations. 

We hope you continue to consider our viewpoints and appreciate your feedback. 

 

 

Productivity Paramount in KMP Pay Debate 

KMP influence the productivity of organisations not only in the decisions 

they make to improve capital and labour efficiency, but also in how they 

perform relative to the cost they represent to the business.. 

 

AGM Season: Proxy Advisor Views 

The AGM season is fast approaching, with companies set to face their 

stakeholders on key issues. What should companies be looking out for this 

reporting season? 

 

ASA Discussion Paper: the Egan Associates Perspective 

We provide our views of the remuneration and governance issues raised in 

the Australian Shareholders’ Association discussion paper. 

 

New Draft ASX Principles and Recommendations 

The ASX Corporate Governance Council has released the third edition of its 

Principles and Recommendations in draft form. 

 

ASX Proposes Increased Disclosure on Share Purchases 

The ASX has released a consultation paper addressing the disclosure of 

security acquisitions on market for executive incentive schemes without 

prior approval by shareholders. 

http://www.eganassociates.com.au/asa-puts-boards-on-notice/
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Productivity Paramount in KMP Pay 

Debate 

Management influence the productivity of organisations not only in the decisions they make to 

improve capital and labour efficiency, but also in how they perform relative to the cost they 

represent to the business. 

 

Similar lenses to those employed to explore productivity for workers covered by awards and/or 

enterprise agreements should be used to view pay for senior managers and KMPs in the Australian 

market because: 

The cost per employee in the management group is much greater than the average worker; 

Shareholders expect a reasonable return as a direct result of the decisions and performance of 

senior management. 

Globally, there has been legislation around executive compensation including: 

 The US’ Dodd-Frank Act 2010 mandated the disclosure of the ratio of the annual 

remuneration (intended) of the CEO to the median worker amidst considerable resistance by 

corporate management and lawyers. Implementation of this rule had been delayed, but 

reports have surfaced that the SEC is set to release a proposal for implementation. 

 The EU Parliament and the Council of the European Unionapproved a legislation package 

that will cap banking executive bonuses to one times fixed remuneration, unless shareholder 

approval is sought, when it can rise to twice fixed remuneration. Discount factors are 

applied for deferred remuneration. This is to be in place for 2014 awards. 

 A 2013 referendum in Switzerland led to the decision to legislate 24 initiatives including a 

binding annual shareholder vote on executive pay; a ban on severance, sign-on and merger 

payments; and the introduction of annual elections for Board Directors. Breaches will result 

in up to three years jail and fines. Legislation for the initiative has yet to be drafted; 

Implementation isn’t expected until 2015. 

 Regulation comes into effect in October 2013 in the UK thatprovides more power to 

shareholders to decide whether executive pay is appropriate by laying out minimum 

requirements for remuneration policy disclosure to inform a new binding vote on pay 

policies. The regulations also facilitate understanding by mandating a “single figure” 

approach to disclosure in remuneration reports. 

http://www.eganassociates.com.au/productivity-paramount-in-kmp-pay-debate
http://www.eganassociates.com.au/productivity-paramount-in-kmp-pay-debate
http://www.sec.gov/about/laws/wallstreetreform-cpa.pdf
http://online.wsj.com/article/SB10001424127887323980604579027132469775534.html
http://www.consilium.europa.eu/homepage/showfocus?focusName=new-rules-to-strengthen-banks-final-council-approval&lang=en
http://www.businessweek.com/articles/2013-03-04/swiss-limits-on-executive-pay-less-than-meets-the-eye
http://blogs.law.harvard.edu/corpgov/2012/07/31/binding-shareholder-say-on-pay-vote-in-uk/
http://blogs.law.harvard.edu/corpgov/2012/07/31/binding-shareholder-say-on-pay-vote-in-uk/
http://www.frc.org.uk/Our-Work/Publications/Financial-Reporting-Lab/Lab-project-report-Reporting-of-pay-and-performanc.aspx
http://www.frc.org.uk/Our-Work/Publications/Financial-Reporting-Lab/Lab-project-report-Reporting-of-pay-and-performanc.aspx
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 Australia has been increasing its regulation on executive remuneration disclosure and 

shareholder power over KMP pay. The 2011 AGM season was the first year that the “two 

strikes rule”came into effect, strengthening shareholders’ non-binding remuneration vote 

such that two consecutive votes of over 25% against the remuneration lead to a vote on 

whether to spill the board. The previous Labour government recently proposed legislation to 

mandate “if not, why not” disclosure for executive clawback and the disclosure of 

crystallised, present and future pay, however, there are numerous concerns with the draft 

legislation and given the recent election outcome, it is uncertain whether this legislation will  

be put to the Parliament. 

Of particular concern are the productivity implications of providing large incentive payments to 

executives for outperforming a market or industry peer group when organisation performance has 

created little or no absolute shareholder value. Although it is important to recognise executive 

performance in volatile and challenging conditions, it is necessary to also take into consideration the 

fact that any payments made will result in costs to the company during times of stagnant or falling 

outputs. 

We discussed this issue in our July newsletter and note that BHP has acted to allay similar concerns 

with recent adjustments to its long term incentive awards. The company decided not to grant the 

full amount of equity that would normally have vested to executives under their incentive plan in 

acknowledgement that although BHP had outperformed its peer group on the relative Total 

Shareholder Return (TSR) measure, the absolute movement in its TSR over the performance period 

was negative. 

This gesture highlights that although the market will always dictate boundaries, there is much 

greater flexibility to set KMP and management remuneration to reward productivity, such that with 

falling outputs we should observe declining performance aligned KMP remuneration. 

In the above context it needs to be acknowledged that the nature of work of a significant proportion 

of those in the workforce has changed, with the increasing use of technology, new processes and 

systems, as well as changing work practices. In relation to senior management those with the 

greatest visibility are now leading companies which are much more complex than was the case 

twenty years ago. Australian business has become increasingly international and senior 

management are today accountable for the stewardship of workforces and the conduct of business 

in numerous jurisdictions and time zones. 

Other recent examples of productivity/performance-pay initiatives in action in Australia have been 

fixed pay freezes and reductions in and/or no bonuses being awarded. While these initiatives have 

not been taken by all companies under stress the practice is widespread as Boards and management 

are increasingly responsive to both shareholder value creation and capacity to pay. 

As part of a productivity research paper, we have conducted an analysis to determine the 

correlation between the Fixed Remuneration and Bonus for executives in Australia’s top companies 

and the market outputs they are most accountable for, i.e. operating profit, revenue and market 

capitalisation. This revealed that in spite of declining operating profits since 2007, CEO Fixed 

Remuneration has grown and bonuses are not in decline among the ASX Top 50 though are more 

responsive to declining performance in the ASX 200. The top 5 executives, other than the CEO, 

have fared less well. Movement in total cash reward for the leadership teams in the ASX Top 50 

http://www.eganassociates.com.au/ripoll-and-beyond/
http://www.eganassociates.com.au/volatilitys-impact-on-lti/
http://www.bhpbilliton.com/home/investors/news/Documents/2013/130823_2008LongTermIncentivePlanVestingandCEOAwardsOutcome.pdf
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and 200 has equally not been aligned as one might expect with movement in each organisation’s 

revenue growth and growth in market capitalisation.   The profit analysis for the ASX 50 and 200 

can be found in the graphs below.  More details will be provided in our research paper which will be 

published within the next month.  

 

 

We have examined CEOs and top 5 executives other than the CEO. Where a CEO or an executive 

served for less than 183 days of the year, underwent a position change, left the company or was 

overseas based or expatriate, they were excluded. For those serving between 183 days and a full 

year, remuneration was annualised. Where there was no CEO data, the company was excluded from 

the top 5 sample, and vice versa. 

Back to Title Page  
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AGM Season: Proxy Advisor Views 
Introduction 

The AGM season is fast approaching, with companies set to face their stakeholders on key issues 

and proxy advisors preparing their advice on governance. 

This will be the third season of the second strike rule, maintaining focus on Board and Executive 

remuneration – Regnan revealed in its 2012-2013  Engagement and Advocacy summary that that 

remuneration accounted for 34 engagements in 2012-2013, compared to 10 on diversity, five on 

committees and 21 on Boards. 

ISS Group’s newly released 2013 Voting Season Preview forecasts that particular attention will be 

paid to remuneration outcomes at hard-hit companies, particularly those in the resources space. The 

Australian Shareholders’ Association has for example already flagged that it may vote against the 

remuneration report of troubled miner Newcrest. 

As always, there will be a focus on the link between pay and performance, which our analysis 

reveals is better aligned to performance improvement in the smaller companies of the ASX 300 than 

the larger ones, despite less sophisticated policies in the smaller companies.   

Aside from remuneration, AMP Capital has highlighted Board composition as an area of focus, 

adding that it can be difficult to make judgements on composition issues because there is little 

information available on Directors, leading to negative votes against Directors generally being due to 

poor attendance or a lack of independent Directors rather than more in-depth considerations. 

To aid companies consider their positions, Egan Associates has compiled a summary of the 

guidelines provided by the various organisations. 

It is important to note that guidelines are just that, and that an effective Board composition and 

remuneration policy must be tailored to the specific requirements of each organisation, which will 

vary depending on industry, size, maturity, performance, financial condition, historic pay for 

performance practices and other relevant internal or external factors.  

Remuneration 

Disclosure 

Whatever remuneration structure and however much executives and Non-Executive Directors are 

awarded, disclosure is key. 

CGI Glass Lewis complained in its September 2012 Proxy Talk that Australian companies are good 

at disclosing the what, but not the why. 

If there’s full disclosure, proxy advisors can better make their own decisions about companies’ 

plans, preferred to using one-size-fits all judgements. 

CGI Glass expects full and rational explanation of the reasons for organisations’ remuneration 

structure and Board composition. In its US guidelines, the organisation indicated that it would 

consider a no vote for poor disclosure even if remuneration appears to be set at an appropriate level. 

http://www.eganassociates.com.au/agm-season-proxy-advisor-views
http://www.regnan.com.au/documents/Regnan_Report_Annual_Engagement_2012-13_Final.pdf
http://www.issgovernance.com/files/private/ISSAUNZPreseasonReport2013.pdf
http://www.afr.com/p/business/companies/newcrest_ceo_robinson_hit_with_pay_mSiW4WrWW0g2NtvE5WJ2NP
http://www.afr.com/p/business/companies/newcrest_ceo_robinson_hit_with_pay_mSiW4WrWW0g2NtvE5WJ2NP
http://www.ampcapital.com.au/AMPCapitalAU/media/contents/Articles/ESG%20and%20Responsible%20Investment/Corporate-Governance-2013-mid-year-report.pdf
http://www.glasslewis.com/blog/download-the-australian-season-preview-proxy-talk/
http://www.glasslewis.com/assets/uploads/2012/02/Guidelines_UnitedStates_2013_Abridged.pdf
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ISS Group also indicated in its 2013 guidelines that disclosure was a significant driver of the 

group’s decision whether to vote yes or no on a remuneration report, while AMP highlighted it as 

one of its three particularly important criteria for positive reception of a good remuneration report. 

NED Cap increases 

When voting on an increase in the NED fee cap, proxy advisors consider: 

 Size of the increase; 

 Quantum of proposed fees (and committee fees) relative to peer companies; 

 Explanation for increase; 

 Performance of the company under the incumbent Board and plans for Board renewal; 

 Equity ownership policies; 

 Number of Directors on the Board; 

 Planned increases to Board size; 

 Board turnover; 

 Whether the structure of NED pay promotes independence; and 

 Diversity and skills requirements. 

NED LTIs 

Most, if not all, proxy advisors recommend that no performance pay be provided to Non-Executive 

Directors except in certain circumstances, for example biotech or mining exploration companies 

where the restricted cash levels of the company make such measures necessary for the company’s 

survival. 

Executive Fixed Remuneration 

When proxy advisors consider the appropriateness of fixed remuneration they take into account 

multiple factors, with those highlighted in their guidelines including: 

 Business and geographical complexity; 

 Inflation; 

 Cost pressures and targets; 

 Alignment with fixed pay increases for staff across the organisation; 

 Fixed remuneration aligned with ASX index rank, sector and industry peer groups; and 

 Enterprise value of the company. 

Some advisors, including BlackRock and CGI Glass state that they use the median of selected peer 

groups as a guide, and expect justification if remuneration is above this benchmark. Above inflation 

increases to fixed remuneration raise a red flag. 

The ACSI noted that increases in fixed remuneration will have a flow on effect on total 

remuneration, especially given other components of pay are often determined as a proportion of 

http://www.issgovernance.com/files/2013ISSAustraliaGuidelines.pdf
http://www.blackrock.com/corporate/en-au/literature/fact-sheet/blk-responsible-investment-guidelines-austrailia.pdf
http://www.acsi.org.au/images/stories/ACSIDocuments/2013%20ACSI%20Guidelines.pdf
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fixed remuneration. It believed blindly linking fixed remuneration levels to peer benchmarks based on 

elements such as size created perverse incentives for executives. 

Most of the advisors placed value in organisations having the right balance of cash payments to 

equity and fixed to variable. Where exactly this balance should sit was not specified, with advisors 

expecting organisations to make their own choice and explain their decision. 

STI 

Most proxy organisations highlighted disclosure of hurdles as a pressure point, recommending that 

companies provided information on: 

 Which hurdles were chosen; 

 Rationale for hurdle use in terms of the overall strategy; 

 Hurdle weightings; 

 Actual targets (retrospectively in the case of commercial-in-confidence concerns); and 

 To what degree targets were being met. 

Scrutiny will be turned on organisations’ where bonus outcomes don’t align with financial 

performance. CGI Glass has previously noted that it doesn’t give companies marks when their 

executives voluntarily give up bonuses. If an executive has the need to do this, CGI Glass argued, 

there is a problem between the link between remuneration and company performance. 

It also said it would be on the lookout for bonus or long term plans where targets were set below 

median levels, where performance targets were lowered without justification, or where discretionary 

bonuses were paid after targets were missed. In general, proxy organisations desired disclosure of 

when discretion is exercised and why. 

The ACSI expressed scepticism of bonuses that pay out for acquisitions rather than value creation 

and those paying out based on normalised or adjusted earnings figures, except in the case of 

genuine one-off costs incurred by the company. 

For earnings hurdles, BlackRock also expected disclosure of how identified risks are managed and 

what safeguards were put into place to make sure the measures were not manipulated by risky cost 

cutting. 

Deferred equity is considered positive for short term incentive awards, but with no set minimum 

level. 

Back to top 

LTIs 

Dilution of shareholder interests is at the top of many advisors’ minds, with companies expected to 

minimise dilution where possible. ISS Group states that the number of shares and options issued 

under all incentive schemes should not exceed 10% of issued capital. Both CGI Glass and ISS 

Group wanted amounts granted under plans and plan costs to be reasonable in the light of the 

financial results and the business’s value. 

 

http://www.eganassociates.com.au/agm-season-proxy-advisor-views/#intro
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Enough information also needs to be provided for stakeholders to assess the value of long term 

incentives to executives. This includes: 

 The methodology for determining exercise price (which should not be lower than market 

price at grant date); 

 Proposed number of securities to be issued; 

 Time restrictions before options can be exercised and restrictions on disposing received 

shares; 

 Full cost of equity to the company; 

 Method used to calculate cost of equity, including any discount applied to account for 

probability of equity incentives not vesting; 

 Method of purchase or issue of equity; and 

 Explanation for any change of peer group. 

Performance Period and Peer Group 

Generally there is resistance to acceptance of long term incentive plan securities vesting before a 

minimum of three years. BlackRock stressed that the performance period should be related to a 

company’s strategy. 

Retesting, especially continual retesting, is not favoured, but is generally assessed on a case by 

case basis. 

Important is the peer group – if this is inappropriate, companies are likely to receive no votes from 

proxy advisors. 

Performance Metrics 

Despite the large number of companies using relative TSR as a performance measure in the belief 

they will run no risk of offending proxy advisors, there seems to be a preference for hurdles that fit 

the company’s strategy rather than “cookie cutter” performance measures. 

BlackRock even released a paper on the issue, saying that conformity of LTI plans across 

organisations was leading to remuneration committees losing track of the answer to the question: 

does this LTI work as an executive motivator? 

According to BlackRock, “doing what others may be doing is not necessarily best for an 

organisation. Each company and each industry is different and they should be encouraged to 

develop incentive reward plans that reflect their uniqueness.” 

CGI Glass’ US guidelines agree: 

“We recognise performance metrics must necessarily vary depending on the company and industry, 

among other factors, and may include items such as total shareholder return, earnings per share 

growth, return on equity, return on assets and revenue growth.” 

Disclosure is the important point. Why were the metrics used selected? How do they lead to better 

performance? How do they link with the key value drivers of the business and overall long term 

strategy? Was discretion used to enable vesting although hurdles were not met? If so why? 

http://www2.blackrock.com/content/groups/australiansite/documents/literature/rethink-exec-incentives.pdf
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Consensus was that proxy advisors will vote against remuneration reports or against plans if hurdles 

are not challenging enough, with analyst forecasts and market expectations often used to judge 

whether a stretch target truly represents outstanding performance. Minimum hurdles should 

represent at least median performance. The discouragement of risk taking behaviour also needs 

consideration in hurdle choice. 

BlackRock encouraged the diversification of risk through the use of multiple performance measures. 

ISS Group and BlackRock provided a perspective on a number of hurdles: 

 Absolute Share Price and TSR hurdles 

BlackRock stated that it does not generally support such hurdles as they are affected more by 

market forces than executives’ effort. ISS Group also acknowledged that they can provide rewards 

despite poor relative performance. 

 Relative TSR: 

ISS prefers this hurdle to absolute share price targets or accounting measures of performance, but 

states that no vesting should occur for sub-median performance, and the peer group should not be 

“cherry picked”. BlackRock went further to say that it is not a good hurdle for use with a general 

index peer group as this measures performance against unrelated companies with different risk 

profiles and business cycles. If a more specific peer group is chosen, there is the risk of a large 

swing in reward for small changes in performance.  BlackRock also has concerns about the hurdle’s 

ambivalence to risk. 

 EPS 

ISS Group notes that accounting related hurdles such as EPS do not necessarily translate into 

shareholder value. BlackRock also has concerns about this hurdle, which along with EBIT and NPAT 

hurdles is subject to manipulation through timing of accounting for expenses and revenues. 

BlackRock also stressed that if accounting measures are used, the remuneration report needs to 

explain why the hurdle range represents exceptional performance.   

 ROE, ROCE, ROAFE 

BlackRock stated in its guidelines that this is appropriate where a significant investment is required 

and the business is capital intensive, but notes that capital efficiency ignores growth and that 

efficiency can be raised by selling a firm’s assets. 

 EVA and Economic Profit 

Considered valid for capital intensive industries as it ensures the cost of capital is covered before 

executives are rewarded, but BlackRock also notes that these measures are complex, complex to 

communicate and rely on management assumptions. 

 Milestones 

Considered good where there is a clear goal for a company, for example a start-up, but there can be 

concerns about whether goals are difficult enough. 

 EBITDA 

BlackRock does not support this hurdle unless there is a good reason as it enables organisations to 

purchase assets that don’t provide long-term value to shareholders but increase debt. 
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Vesting 

ISS Group and BlackRock prefer a sliding scale hurdle to one where 100% vests when a target is 

reached. 

Dividends 

Mainly, proxy advisors are not favourable to dividends being paid on unvested shares (although 

deferred STI can pay dividends as the executives have already earned the shares). If dividends are 

to be paid on unvested equity, companies need to be aware of the incentives that circumstance 

gives executives. 

Clawback 

ACSI recommended clawback in the case of excessive risk taking or failure to manage identified 

risks. 

Improvement 

One of AMP’s bugbears was a lack of change to plans following feedback to the Board, which it 

indicated would likely lead to a no vote. 

Termination payments, sign-on and retention bonuses 

Disclosure and explanation of rationale were the catch phrases for all of these situations, with 

evidence required that payments would benefit shareholders. 

Proxy advisors were against retention and sign on bonuses without a clear purpose, with the 

preferred vehicle for payment being equity with time vesting conditions. 

AMP has been concerned by the excessive termination payments made to some departing 

executives, particularly as actual payments were often very different to agreed levels. 

The ACSI and ISS Group oppose termination payments over 12 months pay where an executive 

retires from office, has resigned or has been terminated for poor performance. For good leavers and 

genuine retirements, ACSI expects incentives to be tested on a pro rata basis, with Board discretion 

exercised depending on the departure circumstances, while BlackRock would expect equity to vest 

in the original time frame against the original performance hurdles. Change of control provisions 

were considered in a similar light. 

Remuneration Report votes and spill votes 

There is reluctance among proxy advisors to cause a Board spill unless other avenues have been 

exhausted as they believe a spill is not ideal for shareholders. 

AMP Capital would rather withhold its vote on the remuneration report and begin communication 

with the Board than record a no vote for minor problems that have previously not been raised with 

the Board. 

ISS said that it is negatively inclined to the remuneration report vote if companies use the current 

on-market exception to buy shares for executives and Directors without shareholder approval, an 

area where Ownership Matters has also expressed concerns.   

CGI Glass was originally opposed to the two strikes rule, given that there was already a certain level 

of control provided by the ability to vote for Directors. In its September 2012 proxy presentation, 
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representatives stated that the organisation would only use the spill vote as an option of last resort 

once it had already had the opportunity to vote against all the Directors during a three-year rotation. 

When considering Board spill resolutions arising from the two strikes rule, the ACSI considers: 

 Performance of the company, Board and management; 

 Materiality of remuneration issues; and 

 Shareholder engagement and changes made to address concerns. 

 

Board Composition 

While problems with remuneration will lead to a no vote against the remuneration report or against 

the Remuneration Chair, Board composition issues can lead to votes against the re-election of the 

Chair of the Board, against Directors not considered to be independent or suitable, against the chair 

of the Audit Committee or the chair of the Nomination Committee. 

A majority independent Board is generally desired, although proxy advisors will judge Boards on a 

case-by-case basis, taking into account company size, for example, or whether non-independent 

Directors are founders and integral to the company. 

Committees should also be majority independent if possible, (except the audit committee which 

should ideally be entirely independent and have at least one member with financial expertise) and be 

chaired by an independent Director who doesn’t chair other committees or the Board. 

Independence 

Most advisors have their own definition of what “independent” means, but they are very similar. 

They consider Directors’ independence to be compromised when they: 

 Were employed by the company in the last three years; 

 Were a senior employee of a “significant” professional advisor in the past three years; 

 Owned over 5% of voting rights in the company’s shares or was the officer, Director, 

representative or employee of such a shareholder; 

 Were employed or served as a Director of another company in which the main company has 

invested over 5% of the share capital; 

 Were a major supplier or customer of the company, receive fees from the company 

considered significant in relation to the Directors’ fees or have a material contractual 

relationship with the company; 

 Benefitted from a related party transaction, have a relationship with a related party, or have 

relationships that could materially interfere with acting in the company’s best interests (or 

be thought to be capable of doing so); 

 Take part in an incentive scheme; 

 Participate in a counterparty bid during a takeover attempt; 

 Have served an overlong tenure on the Board – the definition of overlong depends on the 

proxy advisor and the case; 
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 Hold cross Directorships or have significant links with other Directors through the 

involvement in other companies or bodies; and 

 Are a relative of a substantial shareholder or founder of the company (even if the founder is 

no longer a substantial shareholder). 

Most advisors won’t set a minimum or a limit on Board size, with the size of the Board reflecting 

complexity and the number of Directors required for the Board to be majority independent. 

Important is that Boards have the right mix of skills, with renewal and succession plans in place to 

ensure there are no skill deficiencies now or in the future. Proxy advisors advocate Board 

evaluations to identify future skills needs and review Director workloads. 

Considerations for Director Election 

When assessing whether to vote a Director in, proxy advisors will consider factors such as: 

 Company performance and strategy; 

 Evidence of management entrenchment; 

 Director age – this is generally handled on a case-by-case basis. 

 Director tenure – anywhere from nine to 20 years may be considered too long depending on 

the advisor, with the risk being Director complaisance; 

 Director performance on other Boards, with material failures of governance, stewardship, 

risk oversight or fiduciary responsibilities likely leading to votes against re-election; 

 Director attendance at Board  and committee meetings (generally a minimum of 75% 

attendance expected); 

 Director skills – particular skills required may depend on the company; 

 Director workload – some advisors set a limit on the number of unrelated Boards a Director 

can serve on (for example five), while others look at appointments on a case-by-case basis; 

Important is that Directors have spare capacity in the case of a major transaction. This 

particularly speaks against Chairmen serving on multiple Boards; 

 Director independence and relationships; 

 Director agenda; 

 Director alignment with shareholders through shareholdings; 

 Overall Board composition (including skills, diversity and number of independent Directors); 

 Engagement with shareholders; 

 Board endorsement for the appointment. 

Proxy advisors encourage disclosure of Director information so that votes on Board composition can 

be informed. Examples of disclosure considered necessary are: 

 Descriptions of Director skills, current roles, and history; 

 Any material historical, actual or potential legal proceedings involving Directors; 

 Any relationships that might affect the Directorship; and 

http://www.eganassociates.com.au/board-effectiveness/board-evaluation/
http://www.eganassociates.com.au/board-effectiveness/board-evaluation/
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 If a Director has investments subject to margin calls that make up 2% or more of the issued 

capital and if so, the margin call prices and the number of shares subject to margin calls.  

In general, advisors prefer that the Chair be independent and not be the CEO, in order to avoid 

concentration of power and a diminished degree of accountability. However, in some situations, for 

example, when the Executive Chair is the founder or associated with a majority shareholder, 

advisors can decide differently. 

Given that the workload of the Chair is considered to be at least twice that of a normal Director, 

more care needs to be taken when nominating a Chair in deciding whether the Chair has the 

capacity to do their role effectively. One advisor, for example, would rather not have the Chair of an 

organisation holding another chair role. Others are less prescriptive.  

If the Chair is not independent, a lead independent Director should be appointed. BlackRock sets out 

the responsibilities of the lead independent Director as: 

 Presiding at all meetings of the Board where Chair not present; 

 Authorised to call meetings of independent Directors; 

 The principal liaison officer on Board-wide issues between independent Directors and the 

Chair; 

 Approving meeting agenda items, improving the quality, quantity, appropriateness and 

timeliness of information sent to Board members as well as ensuring the number and 

frequency of Board meetings and meeting schedules allow sufficient time for agenda item 

discussions; 

 Authorised to retain outside advisors and consultants who report directly to the Board of 

Directors; and 

 Being available for shareholder consultation. 

Back to Title Page 
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ASA Discussion Paper: The Egan 

Associates Perspective  
After noting the release of the Australian Shareholders’ Association discussion paper in our last 

newsletter, we have now formulated our thoughts on the points raised. 

While we do not favour prescriptive rules, it is our 

judgement that a number of the observations of 

the ASA are worthy of discussion and 

consideration. The ASA’s primary focus is retail 

investors and the comments in the paper are 

heavily directed towards those investors, who are 

significant in number but often not in influence, 

particularly among ASX 100 companies.  

The ASA’s report is divided into three sections: 

one addressing the broad issue of the role, commitment and tenure of Non-Executive Directors; 

another communicating and engaging with retail shareholders; and the final section commenting on 

executive remuneration. As our primary focus is in the field of remuneration our comments in 

relation to the former two sections provide a general observation of the tone and content of these 

sections.  

Role, Commitment and Tenure of Non-Executive Directors 

We do not accept the prescriptive observation that Non-Executive Directors should serve on a 

maximum of five separate and unrelated public company boards as a useful guideline, as we 

observe significant differences in our own dealings with Boards in relation to director capacity, time 

availability and expertise. In the same way we do not agree with prescriptions on Director tenure. 

We acknowledge the critical nature of the work of Directors and observe the ASA’s observations in 

relation to a number of policy issues such as Director and Chair appointment, skills, duties, 

workload, performance and independence, as well as the importance of Board work. 

We do not accept ASA’s proposal that chairmanship but not membership of a Board committee 

should prima facie attract additional payments on top of the general Board fee, again for reasons of 

capacity and expertise. We believe a Board is in the best position to determine the most appropriate 

approach to structuring Directors’ fees and should customise the outcome of their deliberations 

having regard to circumstance and not be subject to universal rules. We acknowledge, however, the 

enhanced duty of care that is likely to be imposed on the Chair. 

Equally, we do not support a prescriptive view in relation to the multiple of a Chairman’s fee 

compared to that of Non-Executive Directors. We accept that the Board in determining the allocation 

of fees approved by shareholders is in the best position to form a judgement as to capacity and 

commitment in relation to the allocation of fees. 

We accept the observations in relation to the disclosure of remuneration advisers – that 

remuneration advisors and fees be disclosed, including disclosure when / if the audit firm is used to 

advise on executive or Board remuneration and when an advisor recommended an increase in 

http://www.eganassociates.com.au/asa-puts-boards-on-notice/
http://www.eganassociates.com.au/asa-puts-boards-on-notice/
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Director fees in the coming year. We recommend additional disclosure addressing any actual or 

perceived conflicts of interest involving the use of remuneration advisers and also disclosure 

confirming (or otherwise) the implementation of any such recommendations. 

The ASA also recommended that Directors receive at least 20% of their annual fee in shares up 

until five years of service (when one year’s worth of cash fees is held in company shares). While we 

believe that in certain settings Directors owning equity in the company may have merit, we do not 

support a universal prescriptive rule. 

Communicating and engaging with retail shareholders 

We are supportive of open, comprehensive and transparent communications.  We are not supportive 

of Directors’ Reports or Remuneration Reports which endeavour to obfuscate corporate information 

through omission or complexity and believe that these reports should be prepared in a manner 

where retail shareholders understand a company’s policies and practices while at the same time 

meet compliance requirements established under law. 

Executive remuneration 

We support in broad terms the intent of the ASA’s observations in relation to long term alignment 

with shareholders, the fixed remuneration proportion of total reward for CEOs and KMPs and 

termination benefits.  Again we hold the view that Boards are in the best position to know how to 

best manage the retention and attraction of talent to meet their longer term strategy and 

sustainability, as well as their near term profitability and performance. 

We note the ASA’s preference for remuneration to be made up of only two components – fixed 

remuneration and long term incentives (LTIs) and its desire for the latter to have a minimum 

performance assessment period of four years. 

An increasing number of companies which adopt the more traditional structure of fixed 

remuneration, short term incentive (STI) and LTI require executives to defer a proportion of their STI 

into equity for a period up to three years, though more commonly one or two years. In these cases, 

STIs behave like LTIs by aligning the executives’ interests with the long term interests of 

shareholders. Deferring a component of STI is also perceived as an increasingly effective means of 

aligning executives’ interests with the interests of the firm as a whole (including debtholders). We 

are broadly supportive of the ASA’s proposal for a two-year deferral of a significant portion of 

executives’ STI, albeit with some proportional release of the deferral after twelve months. 

Currently much of the market operates on a three-year LTI cycle, being the period of time the Board 

can confidently make a reliable assessment of longer-term outcomes. Again, the Board is in the best 

position to understand the company’s circumstance and industry outlook – where the Board 

believes a longer performance period would better manage and incentivise desired performance, it 

should introduce it. 

In this context we also note and endorse the ASA’s acceptance of annual retesting of LTI 

performance criteria if used to enable the extension of vesting periods up to six years, encouraging 

market outperformance over a longer period. 

We also support the ASA’s preference for relative total shareholder return as a principal measure of 

long term effectiveness where there is no more suitable or more tailored hurdle and share its 
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concerns in relation to securities vesting where shareholders have not benefitted, a concern we 

raised in our July newsletter. 

We note the ASA’s view that 30% of equity vest when the relative total shareholder return is at the 

50.1th percentile and 100% at the 85thpercentile.  We agree that with larger companies 

predominantly using share rights or performance shares rather than options, Boards should give 

consideration to more modest vesting at the 50th percentile, though do not endorse full vesting at 

the 85th percentile as a standard, as we believe such an initiative might lead to excessive risk 

taking on the behalf of executives to achieve top performance. We also note and broadly endorse 

the relative TSR benchmarking against relevant industry sectors or enterprises with broadly common 

attributes rather than broad market indices, so long as the relevant comparator group of companies 

is transparently communicated to shareholders and uniformly adopted for each relevant LTI grant. 

We also observe the ASA’s preference for having more than one LTI performance measure and 

accept its general observations on the suitability of various measures including earnings per share, 

return on assets and return on capital employed, but disagree with the ASA’s general disfavour of 

return on equity as we believe that in some settings it can be relevant at certain stages in a 

company’s development and capital raising. We believe that return on equity provides a good 

internal measure of the company’s performance against its cost of capital objectives. 

We endorse the view that where there is no STI, other factors impacting on a company’s 

performance and its sustainability have a place in LTI schemes, such as the achievement of certain 

milestones or meeting broadly indexed standards in relation to corporate reputation, customer 

satisfaction, safety and environment KPIs. We concur with the ASA’s preference that such non-

financial metrics be limited to a small minority of the award. 

We note and broadly support the preference for pro-rata vesting of incentive awards in the event of 

takeovers rather than full vesting, though again believe it is important that boards retain discretion 

as the circumstances surrounding acquisitions, divestments and takeovers are highly varied and the 

board is in the best position to make a judgement which represents a fair and balanced outcome for 

all stakeholders including participants of long term incentive plans. 

We support the general view that market value is preferable to discounted values for the purpose of 

allocation of securities now that share rights and performance rights are granted more often than 

options. The valuation of securities for remuneration intent purposes should not account for the 

risks of not achieving the relevant performance targets. 

We note the ASA’s policy in relation to two strikes and support its position of communicating with 

organisations and seeking modification to pay practices in substitution for triggering a board spill. 

Back to Title Page 
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New Draft ASX Principles and 
Recommendations 
The ASX Corporate Governance Council has released the third edition of its Principles and 

Recommendations in draft form. 

The last major review of the Principles and 

Recommendations was conducted in 2007 with 

the release of the second edition. Amendments 

were also made to the second edition in 2010.   

The Council believes it is appropriate to update 

the principles, incorporating the lessons learned 

from the GFC, which had drawn attention to a 

number of governance issues. 

Despite questions on the effectiveness of self-

regulation, the Council believes the issues raised by the GFC can be addressed by the “if not, why 

not” framework of the Principles and Recommendations. 

The Council has made some changes to improve readability, but has also made some additions to 

the Principles and Recommendations, including creating recommendations out of commentary in the 

former edition. The changes included: 

Director Background Checks – Recommendation 1.2 

Organisations should conduct “appropriate checks” before appointing a Director or putting them 

forward for election. The Council believed these checks would already be occurring since most 

organisations would be using search firms to locate potential candidates and these firms normally 

undertake checks as a matter of procedure. Organisations should also provide security holders all 

the material information relevant to decide whether to elect a Director. 

Written agreements – Recommendation 1.3 

A listed entity should have a written agreement with each Director and  Senior executive setting out 

the terms of their appointment. 

Company Secretary Reporting Structure – Recommendation 1.4 

The Company Secretary should report directly to the Chair of the Board. 

Gender equality – Recommendation 1.5 

Since non-public sector employers with more than 100 employees are now required by the 

Workplace Gender Equality Act 2012 to report annually on six Gender Equality Indicators, the 

Council has stated that organisations can choose to disclose their Gender Equality Indicator scores 

rather than the respective proportions of men and women on the Board, in senior executive 

positions and across the whole organisation. Organisations choosing to disclose the latter should 

disclose how they defined senior executive.  

 

http://www.asxgroup.com.au/media/PDFs/cgc-communique-16-aug-2013.pdf
http://www.asxgroup.com.au/media/PDFs/cgc-communique-16-aug-2013.pdf
http://www.asxgroup.com.au/media/PDFs/cgc-3rd-edition-consultation-paper.pdf
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Director Independence – Recommendation 2.1  

The Council has expanded its explanatory box on the defining characteristics of an independent 

Director.  New examples and clarifications of when independence might be compromised are: 

 If the Director has served over nine years on the Board; 

 Family ties are now specifically mentioned; 

 The Council has clarified that Directors considering past relationships with material suppliers 

and customers of the entity or its related entities should look back three years.  

The Council noted that the UK, Singapore, South African and Hong Kong codes have all now been 

amended to recommend that there should be a review of independence for Directors who have 

served more than nine years. It also noted that if a Director has a relationship or attribute outlined in 

the explanation box, it does not automatically mean they are not independent, but does require the 

Board to consider the matter. 

Nomination Committees– Recommendation 2.4 

The Council has recommended that nomination committees have at least three members, a majority 

of whom are independent and the Chair of which is independent. It noted that the recommended 

composition is in line with the UK, Singapore and Hong Kong, while Canada and the NYSE rules 

required that the nomination committee be made up entirely of independent Directors. 

The Council also added a clause to all recommendations about committees to recognise that some 

listed entities may legitimately decide not to have certain committees. The clause enables such 

organisations to abide by the Principles and Recommendations if they state they do not have a 

committee and disclose the processes employed to address the committee’s focus. 

Director Induction– Recommendation 2.6 

The Council has recommended that listed entities have a program for inducting new Directors and 

providing professional development throughout their role. They should then disclose the main 

features of that program. 

Auditor AGM attendance – Recommendation 4.3 

The Council has added a recommendation requiring the external auditor of listed entities to attend 

their AGM in order to answer security holder questions about the audit. 

Provision of Governance Information – Recommendation 6.1 

The Council has introduced a recommendation that listed entities should provide information about 

themselves and their governance to investors on their website. The intention is to include details in 

the commentary about what exactly should be recorded on the website. 

Genuine Two-Way Communication and electronic communication – Recommendation 6.2 and 6.4 

To avoid boilerplate communications, the Council has replaced a recommendation calling for listed 

entities to “design a communications policy for promoting effective communications with 

shareholders” with a recommendation that listed entities “design and implement an investor 

relations program to facilitate effective two way communication with investors”. It has also added a 
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recommendation that entities give security holders the option to send and receive communications 

with the company electronically. 

Creation of a Risk Committee– Recommendation  7.1 

The Council has recommended that listed entities form a risk committee (or a combined audit/risk 

committee) that has: 

 at least three members; 

 a majority of independent Directors; and 

 independent Chair. 

 They should disclose 

 the committee charter; 

 committee members; and 

 the number of times the committee met throughout a reporting period and individual 

attendances of the members at the meetings. 

Board oversight of risk – Recommendation 7.2 

The Council has intensified a previous recommendation that required the management to report to 

the Board on the effectiveness of the entity’s risk management systems with a recommendation 

that the Board itself review the risk management framework at least annually. 

Internal Audit– Recommendation 7.3 

The Council has recommended that organisations should disclose how their internal audit function is 

structured and what role it performs. If they do not have an internal audit function, they should 

disclose the processes they employ for evaluating risk management. 

Economic, Environmental and Social Sustainability risks – Recommendation 7.4 

The Council has introduced a broad requirement to disclose whether and if so how it has regard to 

such risks. 

Clawback – Recommendation 8.3 

The Council introduced a recommendation that organisations have and disclose a clawback policy 

and disclose at the end of each reporting period whether performance derived remuneration has 

been clawed back. If remuneration should have been clawed back but was not, an explanation 

should be provided.   

Back to Title Page 
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ASX Proposes Increased Disclosure on 

Share Purchases 
The ASX has released a consultation paper addressing the disclosure of security acquisitions on 

market for executive incentive schemes without prior approval by shareholders. 

Securities cannot be acquired under an 

employee incentive scheme without the 

acquisition being approved by shareholders, 

except if the securities are purchased on 

market under the terms of a scheme providing 

for the purchase. 

This exclusion was originally introduced on 

the basis that the purchases would not dilute 

the holdings of existing security holders and 

because the purchases relate to the 

remuneration arrangements of Directors, 

which are traditionally governed by legislation 

and accounting standards rather than the listing rules. 

There are concerns, however, that the exclusion is being abused. Proxy advisor Ownership 

Matters released a report on the issue in May, investigating how much money Australian 

organisations spend purchasing securities for employee schemes. 

It concluded that, in some cases, buying such securities through employee share trusts may be 

more costly to shareholders than issuing new securities and called for the introduction of additional 

disclosure and shareholder approval requirements for shares purchased on market for incentive 

schemes. 

Although the ASX said it did not necessarily agree with the concerns, it has proposed a new listing 

rule such that any on-market purchases under the terms of a scheme providing for the purchase of 

securities by or on behalf of Directors and their related parties should be disclosed to the market 

within five business days – the same time period provided to disclose changes in a Director’s 

notifiable interests. 

Organisations should disclose the total number of securities purchased and the average price at 

which they were purchased. If any or all of the securities were purchased on behalf of a Director, or 

related party of a Director, the organisation should disclose the name of the Director or related 

party, the number purchased for that Director or related party and the average price per security at 

which the securities were purchased on behalf of that Director or related party. 

The new rule is proposed to come into effect on and from 1 January 2014. It is one of a number of 

proposed listing rule changes released by the Council mid-August. Submissions to the proposed 

changes are due on Friday, 15 November 2013. 

Flexibility for corporate governance reports 

http://www.afr.com/p/national/hidden_billions_in_executive_shares_XbmUAA7Zj0xU1VSIJreihN
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In the same consultation paper, the ASX has also proposed changes to allow a listed entity to 

choose whether it includes its corporate governance statement in its annual report or on its website. 

If it chooses to do the latter, it must provide the URL of the relevant webpage in its annual report 

and it must lodge a copy of the corporate governance statement with the ASX at the same time as 

it lodges its annual report. This statement must be current as at the effective date specified within 

it. 

 The reason for requiring the provision of a statement despite the information being on the website 

is that when websites change, old versions are replaced with new. The statement will provide a 

contemporary and permanent record kept on the market announcements platform, allowing 

interested parties to follow changes in governance practices from year to year.  

In either case, the entity must also state when the corporate governance statement was effective 

(being the balance date or later) and state that it had been approved by the Board. The ASX said 

this change was proposed to make sure corporate governance was treated as seriously as the 

financials, and not palmed off to advisors to complete. 

It also proposed that in the case a listed entity does not follow an ASX Corporate Governance 

Council recommendation for any part of the reporting period, the entity should identify the 

recommendation and the period it was not followed and state the reasons for not following it as 

well as any alternative governance practices it adopted instead. 
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About us 
For more than 25 years, Egan Associates has advised leading organisations and emerging 

enterprises in Australia and New Zealand on the remuneration of Board Directors, executives and 

key staff members, as well as performance management, corporate governance and Board 

effectiveness. 

Our Services include: 

 Remuneration reviews and benchmarking for Boards, CEOs, executives, senior management 

and professional positions, including specialist roles 

 Corporate transactions / IPOs: assistance transitioning pre-IPO reward arrangements into the 

listed company environment with considerations including escrow provisions 

 Advice on annual incentive plan structures, performance criteria, target and maximum payment 

levels including deferral and clawback provisions 

 Advice on long term incentive plan structures, participation, performance hurdles, equity 

instruments, valuation and allocation, as well as monitoring  

 Government pay reviews: assistance at both Federal, State and local level in administrative, 

policy and corporatised environments on reward for senior executives, professional and 

administrative staff and governing Boards 

 Online human capital solutions: online resources to assist organisations manage position 

documentation, work value, internal relativity, market competitiveness and performance.  

 Board effectiveness: assistance with Board reviews, Board skills matrices, scenario planning 

and Board documentation. 

John Egan  

John’s early career was with Cullen Egan Dell (now Mercer Human Capital), 

which he chaired from 1983 to 1989, when he formed Egan Associates. John 

has been an advisor to Boards and senior executives on organisation, 

governance and reward issues over many years. He has assisted a significant 

majority of Australia’s top 200 companies as well as a myriad of 

entrepreneurial organisations and government entities across a wide range of 

industries. 

John has been actively involved with Universities, chairing Sydney University’s 

Board of Advice for its Faculty of Economics & Business (2001 – 2010).  John is an Honorary 

Fellow of the University and an Adjunct Professor in the School of Business. 

His personal interests are in cool climate gardens – www.thebraesgarden.com – and he served as a 

Trustee of the Sydney Royal Botanic Gardens & Domain Trust from May 2010 to June 2014. 
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