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Newsletter March 2014 
Welcome to the March newsletter, which we couldn’t let go without reference to teamwork at a 

Grand Prix. 

We’re also continuing our series on tracking total shareholder return and providing comment on 

shareholder activism, supplemented by a summary of AMP Capital’s reasons for adverse votes on 

2013 remuneration and Board composition resolutions. Further afield, we outline some new 

remuneration developments in the EU. 

We hope you continue to consider our viewpoints and appreciate your feedback. 

 

Productivity of a F1 Support Team 

Does F1 racing showcase a perfect example of productivity at its best? Or 

workforce attributes reflecting the opposite? 

 

Mitigating Shareholder Activism 

Remuneration recommendations increase transparency for shareholders, which 

should mitigate future shareholder objection in the form of shareholder 

activism. 

 

TSR Tracking: How Smooth is Too Smooth? 

It is important to make an informed decision at an early stage as to what level 

of smoothing will be used to measure relative total shareholder return 

performance. 

 

Succession the Hot Spot for Investors 

AMP Capital has this month released its 2013 full-year report on corporate 

governance, noting that investors are placing a focus on skills and talent rather 

than harder assets. 

 

Recent Draft Tax Ruling: Our Comments 

We discuss the remuneration implications of the ATO’s draft ruling on the tax 

consequences for employers, trustees and employees who participate in an 

employee remuneration trust arrangement. 
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Productivity of a F1 Support Team 

With the recent Australian Grand Prix as catalyst, we thought we would flag another perspective on 

team work and productivity. F1 multi-skilled racing support teams achieve amazing results that are 

fascinating and inspiring to watch.  

The race occasioned healthy debate at Egan Associates. Does it showcase a perfect example of 

productivity at its best? Or workforce attributes reflecting the opposite? 

View One – It is the epitome of Productivity 

This is the perfect example of productivity because it shows how much can be accomplished in a 

very short time if the right systems are in place. 

If we consider the definition of productivity as the amount of goods and services produced by one 

hour of labour and state that in this case the service being provided is the replacement of the 

wheels, the faster this occurs, the more productive the process is. 

The service is provided at exceptional speed – around three to four seconds. Therefore it is 

exceptionally productive.   

We have assumed the team are multi-skilled technicians, mechanics or body repairers who monitor 

multi-faceted vehicle performance throughout a race, guiding the driver when necessary. 

One of the elements that enables the team to be so productive is the preparation that goes into 

ensuring the success of these short seconds. Each member of the team knows what they have to 

do and when they have to do it. They know what the other members of the team will be doing. 

There are no missteps that could result in lost time. There is a backup crew. Their work 

reflects best in class teamwork. 

There has also been significant capital investment in equipment to facilitate labour productivity. 

Naturally, the video shows a (mainly) predictable process. Yet there would be a number of similar 

recurring processes in the workplace. How many of them could be accelerated with investment in 

staff training and top of the line equipment? 

View Two – It is the antithesis of Productivity 

There are a number of problems with the above proposition. 

First, we  need to consider how many people (around 20) are employed to ensure the smooth 

running of the tyre changeover, as each additional person will add a multiplying factor to the hours 

of labour. 

Could the changeover be done as quickly or almost as quickly given the various risks to success 

with less than 20 staff? If it could, it would definitely increase the unit labour productivity. 

Then we also need to consider the amount of time the staff spend waiting for the car to come into 

the pit stop. Are they engaged with meaningful tasks during the waiting time, or is their primary 

work confined to the few seconds that the car is in the pits? If there are no other productive tasks 

occurring and they are being paid for the wait time, then we have to include the idle time in the 

equation. 
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Yet the goal is to win the race. Paying for a team with so many nominal redundancies to save 

crucial seconds may result in a highly lucrative pay-off for the promoters, hence the preparedness to 

accept best in class that has a cost/return equation well outside the norm. 

How many teams exist like this in everyday workplaces? Are their principles worthy of noting?   

What do you think? 

Back to Title Page  
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Mitigating Shareholder Activism 
Daniel Yin 

Recent press has identified growing activism amongst institutional shareholders in Australia. 

The increased activism has, to a significant degree, 

been facilitated by recent regulatory developments in 

the areas of executive remuneration and corporate 

governance. Boards must devote more and more 

resources to grapple with and respond to the relevant 

shareholder concerns, although we note that the 

government will reportedly legislate this week to 

remove one enabler of activism – the 100-member 

rule, which enables 100 shareholders to call an 

extraordinary general meeting. 

The increased shareholder activity has led to a rapid 

growth in advisory services to help ‘defend’ companies from such activist attacks or to help 

activists agitate for change. This has given rise to accusations of Boards “using shareholders’ 

money to protect themselves from shareholders”. 

In the executive remuneration space, the ‘two-strikes’ regime has given shareholders the ability to 

protest against Boards by voting against executive remuneration arrangements, forcing greater 

accountability on directors. In response to the increased scrutiny of remuneration practices, more 

and more Boards are engaging remuneration advisors to assist with their deliberations. Initially, such 

assistance was sought soon after a first strike was received but, increasingly, advisors are engaged 

in anticipation of any shareholder objection. 

We have previously commented on the criticality of Boards seeking remuneration 

recommendations in respect of Key Management Personnel remuneration. The engagement of 

remuneration consultants who provide formal remuneration recommendations is strictly governed by 

the Corporations Act. Seeking remuneration recommendations means strict engagement, 

governance and disclosure practices have to be followed. 

These practices increase the transparency for shareholders and should mitigate future shareholder 

objection in the form of shareholder activism. 

It is interesting to note the number of companies that faced their first or second strike whose 

Boards did not seek remuneration recommendations. It is also interesting to note the number of 

companies currently subject to ‘activist activity’ whose Boards similarly have not sought 

remuneration recommendations. 

Unless such Boards seek remuneration recommendations from their remuneration advisor, there is a 

risk they may find themselves resorting to “using shareholders’ money to protect themselves from 

shareholders”. 

Back to Title Page 

  

http://www.afr.com/p/national/boards_shielded_from_activists_A6h72YOYPAaNnTgyhfCqIL
http://www.afr.com/p/national/boards_shielded_from_activists_A6h72YOYPAaNnTgyhfCqIL
http://www.afr.com/p/national/boards_shielded_from_activists_A6h72YOYPAaNnTgyhfCqIL
http://www.afr.com/p/business/chanticleer/boards_prepare_to_keep_activists_oWyRkLh9ugrpkn4NfOw6QJ
http://www.afr.com/p/business/chanticleer/boards_prepare_to_keep_activists_oWyRkLh9ugrpkn4NfOw6QJ
http://www.eganassociates.com.au/glossary/two-strikes-rule/
http://www.eganassociates.com.au/why-boards-should-seek-remuneration-recommendations/
http://www.eganassociates.com.au/why-boards-should-seek-remuneration-recommendations/
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TSR Tracking – How Smooth is Too 

Smooth?  
Indradeep Mazumdar 

Last month we outlined some of the complexities of tracking total shareholder return (TSR) that can 

lead to issues with the assessment and verification of employee entitlements. We promised to 

further examine selected issues with a series of illustrations. 

This month we look at the issue of smoothing. 

Smoothing is used to provide a better representation of the company’s actual performance, such 

that vesting of executive entitlements does not depend on day-to-day share price volatility. 

Smoothing won’t alter the results of the peer performance group, but will enable more 

representative comparison of the company’s performance. 

Companies will often use 22-day smoothing, but if their share price is particularly volatile (for 

example if the business is affected by a commodity price cycle) 60-day smoothing can be used. 

The danger of extending smoothing to 60 days and beyond is that the longer the smoothing period, 

the more likely that the final result of the peer group and the sample company will be affected by 

market-based forces such as dividends, corporate actions, refinancing and M&A. This may distort 

results. 

It is important to make an informed decision at an early stage as to what level of smoothing will be 

used to measure relative TSR performance. 

To see the difference this decision can make, we look at two companies which we will call A and B. 

Let us assume that they both have a vesting profile where 50% of their equity vests at the median 

of the peer group (in this case we’ve chosen the ASX300) and 100% at the 75th percentile. 

Company A’s performance compared to the performance of the peer group can be seen in the 

graphs below, the first using 22-day smoothing and the second using 60-day smoothing. (Company 

A is depicted in red. TSR is rebased to 100 at the beginning of the period.) 

 

http://www.eganassociates.com.au/lti-vesting-when-complexity-calls-for-a-third-umpire/
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The position of the sample company at the end of the performance period relative to the index is the 

same for both types of smoothing. 

This is not the case for Company B, also depicted as a red line in the graphs below: 
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As can be seen, there is a large difference in final ranking between the two types of smoothing – 

company B falls below the median using 22-day smoothing, but above the median for 60-day 

smoothing. For the given vesting schedule, the choice of smoothing will be the difference between 

equity vesting and no equity vesting. 

So which type of smoothing is the correct choice for the organisation? 

Egan Associates’ analytics function supports clients in this area, providing advice on what is most 

appropriate for the organisation. 

We provide a benchmark analysis service for relative TSR to determine the percentage of 

rights/options which vest and verify Board and/or Remuneration Committee decisions to vest 

securities. We also monitor relative TSR performance over a series of grants on a quarterly or six 

monthly basis as requested by clients to inform the Board, Remuneration Committee and key 

executives how performance is tracking against TSR hurdles. 

Back to Title Page 
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Succession the Hot Spot for Investors 
AMP Capital has this month released its 2013 full-year report for corporate governance. 

Investor focus is firmly on rebuilding, according to the 

report, with questions focused on whether corporate 

Australia has the management required to steer, develop 

and grow companies as they move forward. This places a 

focus on skills and talent rather than harder assets. Given 

this, investors expect Boards to keep CEO and leadership 

succession front of mind. 

AMP Capital noted that it has supported an increasing 

proportion of resolutions over the last five years and that 

since the two strikes rule began, the number of companies seeking to engage with AMP Capital had 

risen considerably. 

AMP Capital highlighted areas where it had voted against resolutions, which we will summarise 

below: 

Share and option incentive plans 

AMP did not support 18% of the incentive resolutions it voted on, down from 21% in 2012, 28% 

in 2011, 36% in 2010 and 43% in 2009. 

AMP Capital voted against plans that had: 

 Poor disclosure of terms; 

 Performance periods shorter than three years; 

 No performance hurdles or hurdles that weren’t sufficiently aligned with shareholder 

interests; 

 NED participation in plans; and 

 No improvement despite prior comments from AMP. 

It also noted that change of control provisions were important in its consideration of incentive plans. 

Board Composition 

AMP voted against 8% of Director elections, up from 6% in 2012, 7% in 2011 and 2010, and 9% 

in 2009. 

AMP Capital noted that this continued to be one of its most important issues. It generally cast votes 

against Directors for poor Board attendance, an insufficient number of independent Directors or poor 

governance. 

It stated that there had been positive momentum in terms of gender diversity. 

In its assessment, there is a positive correlation between a company’s governance quality and the 

number of women on its Board.  

 

http://www.ampcapital.com.au/AMPCapitalAU/media/contents/Articles/ESG%20and%20Responsible%20Investment/Corporate-Governance-2013-full-year-report.pdf
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It found that on average, companies with no gender diversity have: 

 Almost triple the related party issues; 

 Twice the Board composition concerns (such as board independence); and 

 Twice the remuneration concerns. 

Looking back over its voting records for the year, it noted that it supported fewer resolutions at 

companies with no women Directors, especially around remuneration. 

Remuneration Reports 

AMP voted against 17% of remuneration report resolutions, down from 25% in 2012, 27% in 

2011, 26% in 2010 and 37% in 2009. 

AMP Capital voted against remuneration reports with: 

 Poor disclosure; 

 Poor alignment with shareholder interests; 

 NEDs participating in incentive plans; 

 Excessive quantums; and 

 Poorly structured performance hurdles (for example hurdles that were based purely on 

absolute share price, not challenging, too short term, purely accounting based or allowing 

too many re-testing opportunities). 

NED Remuneration 

AMP Capital noted that 49 companies in its portfolio sought an increase in their NED fee pool and 

that it had considered most increases to be reasonable when taking into account the company’s: 

 Size; 

 Complexity; 

 Performance; 

 Board composition; 

 Policy on option payments for Directors; 

 Policy on retirement payments for Directors; and 

 Reasons for the increase. 

Termination Payments 

AMP Capital noted that 11 companies in its portfolio sought approval for termination payments. It 

voted against three, which it judged based on: 

 The potential windfall following change of control; 

 The duration of the approval’s validity; and 

 The level of Board discretion for vesting. 

 



 

Page 10 of 12 

  

Voting Guidelines 

For your reference, the voting guidelines of different proxy advisors and major investors include: 

 Australian Council of Superannuation Investors voting guidelines and annual report 

 Australian Shareholders’ Association policy discussion paper and voting intentions and 

results 

 Blackrock’s Australian responsible investment guidelines and 2013 voting record 

 CGI Glass Lewis’ international voting guidelines 

 ISS Group Australian voting guidelines 

 Ownership Matters voting guidelines  

Back to Title Page 

  

http://www.acsi.org.au/images/stories/ACSIDocuments/2013%20ACSI%20Guidelines.pdf
http://www.acsi.org.au/images/stories/ACSIDocuments/ACSI%202012-13%20Annual%20Report.pdf
http://australianshareholders.com.au/asa_site/images/pdf_archive/presentations/asa%20policy%20discussion%20paper%202013.pdf
http://australianshareholders.com.au/asa_site/index.php?option=com_wrapper&view=wrapper&Itemid=79
http://australianshareholders.com.au/asa_site/index.php?option=com_wrapper&view=wrapper&Itemid=79
http://www.blackrock.com/corporate/en-zz/literature/fact-sheet/blk-responsible-investment-guidelines-austrailia.pdf
http://www2.blackrock.com/au/IndividualInvestor/InvestorCentre/CorporateGovernancePolicy/index.htm
http://www.glasslewis.com/issuer/guidelines/
http://www.issgovernance.com/files/ISS2013AustraliaGuidelines.pdf
http://www.ownershipmatters.com.au/voting-guidelines/
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Recent Draft Tax Ruling 
The Australian Taxation Office recently released Draft Taxation Ruling TR 2014/D1. The draft ruling 

explains the tax consequences for employers, trustees and employees who participate in an 

employee remuneration trust (ERT) arrangement. 

Whilst quite a number of law and accounting firms 

have already provided their perspective on the draft 

ruling, we have tried to identify the key points 

relevant to deductibility of employer contributions 

and briefly discuss the implications from a 

remuneration perspective. 

For employer contributions to an ERT to be 

deductible, the primary purpose of the contribution 

has to be applied “within a relatively short period” to 

the direct provision of remuneration of employees. 

Further, it must also be intended, with “great certainty”, that the contribution will be “substantially 

diminished” in providing the employee remuneration (Paragraphs 14 and 15). 

The Commissioner will generally accept “a relatively short period” to be up to five years from the 

date of the contribution. This will be extended to seven years where the contribution is made 

pursuant to Division 83A employee share scheme arrangements (Paragraph 178). 

Additional complexity is, however, introduced (as with most tax laws). The existence of an 

“absolute discretion in the trustee to pay remuneration” would count against the certainty of 

diminution. Further any shares acquired by the trustee using the contribution must not be “on-sold 

to third parties” at the time or “shortly thereafter” they are transferred to employees within the 

relatively short period (Paragraphs 179 and 182). 

Whilst the five-year period above (or seven in the case of Division 83A arrangements) would appear 

to accommodate almost all current long term incentive (LTI) schemes, there is a risk that 

deductibility may be deferred or even denied for non-Division 83A LTI schemes with performance 

periods longer than five years. 

Further, for options-based LTI schemes where an extended exercise period is in place once options 

vest, there is a similar risk where the combined vesting and exercise period exceeds five or seven 

years. In respect of Division 83A arrangements, it would be a strange outcome for deductibility to 

the employer to be deferred past seven years (or denied!) when employees are taxed at that time 

(the latest taxing point under the relevant provisions). 

For an increasing number of LTI schemes with absolute discretion reserved for the trustee (in 

essence providing the Board with discretion not to vest LTI entitlements), there is the additional risk 

that deductibility may be in question. Finally, there is no guidance as to what “shortly thereafter” 

means in the context of the on-sale of shares by employees and how the Commissioner can make 

such an assessment at the time of the transfer of the shares to employees. 

Back to Title Page 

http://law.ato.gov.au/atolaw/view.htm?docid=%22DTR%2FTR2014D1%2FNAT%2FATO%2F00001%22
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About us 
For more than 25 years, Egan Associates has advised leading organisations and emerging 

enterprises in Australia and New Zealand on the remuneration of Board Directors, executives and 

key staff members, as well as performance management, corporate governance and Board 

effectiveness. 

Our Services include: 

 Remuneration reviews and benchmarking for Boards, CEOs, executives, senior management 

and professional positions, including specialist roles 

 Corporate transactions / IPOs: assistance transitioning pre-IPO reward arrangements into the 

listed company environment with considerations including escrow provisions 

 Advice on annual incentive plan structures, performance criteria, target and maximum payment 

levels including deferral and clawback provisions 

 Advice on long term incentive plan structures, participation, performance hurdles, equity 

instruments, valuation and allocation, as well as monitoring  

 Government pay reviews: assistance at both Federal, State and local level in administrative, 

policy and corporatised environments on reward for senior executives, professional and 

administrative staff and governing Boards 

 Online human capital solutions: online resources to assist organisations manage position 

documentation, work value, internal relativity, market competitiveness and performance.  

 Board effectiveness: assistance with Board reviews, Board skills matrices, scenario planning 

and Board documentation. 

John Egan  

John’s early career was with Cullen Egan Dell (now Mercer Human Capital), 

which he chaired from 1983 to 1989, when he formed Egan Associates. John 

has been an advisor to Boards and senior executives on organisation, 

governance and reward issues over many years. He has assisted a significant 

majority of Australia’s top 200 companies as well as a myriad of 

entrepreneurial organisations and government entities across a wide range of 

industries. 

John has been actively involved with Universities, chairing Sydney University’s 

Board of Advice for its Faculty of Economics & Business (2001 – 2010).  John is an Honorary 

Fellow of the University and an Adjunct Professor in the School of Business. 

His personal interests are in cool climate gardens – www.thebraesgarden.com – and he served as a 

Trustee of the Sydney Royal Botanic Gardens & Domain Trust from May 2010 to June 2014. 

 

http://www.thebraesgarden.com/

