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Newsletter October 2014 
With a wide range of 2014 annual reports now available, it is time for analysis and reflection on 

trends in remuneration. Media outlets have the same idea, reporting on executive pay packages 

in the lead up to the AGM season. Yet pay is not the only issue on the radar, with Director 

tenure and accountability fast becoming hot topics. 

One positive piece of news has been the announcement of proposed changes to the taxation 

laws regarding employee share schemes, which has the potential to affect the provision of 

options to key management personnel in future years. 

 

Proposed Employee Share Scheme Changes 

The Federal Government has proposed critical changes to the 

employee share scheme tax provisions as part of its Industry 

Innovation and Competitiveness Agenda. 

 

Are Remuneration Protests Just a Function of Performance? 

Some industry commentators believe that the vote on the 

remuneration report becomes purely a vote on performance rather 

than a consensus on whether the remuneration framework is sound. 

Egan Associates investigates this claim. 

 

Infographic: Director Tenure 

The disclosure and justification of Director tenure has become a 

major feature of annual reports leading up to the 2014 AGM season. 

 

Remuneration Trends from 2014 Annual Reports 

We observe some interesting trends from the 2014 reports of 

Australia’s leading companies. 

 

When Boards Become Management Mark 2 

An undercurrent of concern has emerged in recent years that the 

reality of a Director’s role does not match the expectations of 

regulators and the public. 

http://www.eganassociates.com.au/proposed-employee-share-scheme-changes/
http://www.eganassociates.com.au/are-remuneration-protests-just-a-function-of-performance/
http://www.eganassociates.com.au/infographic-director-tenure/
http://www.eganassociates.com.au/remuneration-trends-from-2014-annual-reports/
http://www.eganassociates.com.au/when-boards-become-management-mark-2/


Page 2 of 10 

 

Proposed Employee Share Scheme 

Changes 

The Federal Government has recently proposed two critical changes to the employee share 

scheme tax provisions as part of its Industry 

Innovation and Competitiveness Agenda. 

Firstly, the Government will reverse the 

changes made in 2009 to the taxing point for 

options. This change will apply to all companies 

and will mean that discounted options are 

generally taxed when they are exercised 

(converted to shares), rather than when the 

employee receives the options. 

Secondly, to encourage entrepreneurship and 

innovation, unlisted businesses with a turnover 

of less than $50 million that have been incorporated for less than 10 years will be able to 

provide employee share options and shares at a small discount (likely up to 15%) that will not be 

subject to up-front tax. 

The taxing point on options will be extended from 7 years to potentially 15 years from grant. 

Under certain conditions, the taxing point will be deferred until sale of the underlying shares. 

Shares will have the discount exempt from tax. Eligible employees who are granted options or 

shares will be required to hold them for at least three years. 

The government is also proposing to update the ‘safe harbour’ valuation tables used by 

companies to value their options so that they reflect current market conditions. 

Whilst further details will no doubt be released in due course, the following issues potentially 

arise: 

 Will the proposed update to the ‘safe harbour’ valuation tables result in higher taxable 

values? How do ‘current market conditions’ differ from the assumptions adopted in the 

current tables? 

 How will executives respond to CGT concessions no longer being available on capital 

growth between vesting and exercise of options? 

 Would the new rules apply to zero-exercise-price options? What about performance 

rights without an exercise mechanism? 

 Is there a cap on the maximum dollar value of the exempt discount? 

 Does the three-year holding period apply for the options as well as the shares issued or 

transferred on exercise of the options? 

 What are the implications of the holding period not being satisfied (including in the case 

of terminations)? 

http://www.eganassociates.com.au/proposed-employee-share-scheme-changes/
http://www.eganassociates.com.au/proposed-employee-share-scheme-changes/
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 What are the tax implications (if any) to participating employees should an eligible 

unlisted company undertake an IPO during the 10-year tax deferral period? 

 Do eligible employees have to opt in to the ‘start-up’ provisions? Can they subsequently 

‘elect out’ of such provisions (bring forward the relevant taxing point)? 

 Can employees elect to be taxed upfront on discounted options? 

The above changes are proposed to commence on 1 July 2015. 

Back to Title Page 

 

Are Remuneration Protests Just a 

Function of Performance? 

Some industry commentators believe that the vote on the remuneration report becomes purely a 

vote on performance rather than a consensus on whether the remuneration framework is sound. 

Egan Associates investigated this claim, looking at Australia’s top 300 companies as of 31 

December 2013. 

Examining the growth in operating profit from 2012 to 2013 and comparing it to the proportion 

of votes cast against the remuneration report, it appears that stakeholders are not more likely to 

vote against the remuneration report given poor profit improvement. 

Figure 1: Operating Profit Growth versus “No” vote on the Remuneration Report 

 

Similar graphs resulted when observing revenue growth, EPS growth, return on equity and share 

price growth. The total shareholder return for 2013 (provided as an index rebased to 100 on 

31/12/2012) was the only metric that hinted at a relationship between poorer performance and 

a higher protest vote as can be seen in Figure 2. 

http://www.eganassociates.com.au/are-remuneration-protests-just-a-function-of-performance/
http://www.eganassociates.com.au/are-remuneration-protests-just-a-function-of-performance/
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Figure 2: Total Shareholder Return Index versus “No” vote on the Remuneration Report 

 

Is this the result of stakeholders voting on performance? The coefficient of determination for a 

line of fit does not support this hypothesis. 

In our opinion, although performance will weigh on the minds of stakeholders when considering 

remuneration – indeed it must in order to assess pay for performance – they will not be voting a 

company down or up solely based on financials. Rather votes will be based on governance and 

how remuneration frameworks respond to the financials. For example: 

 Are fixed remuneration increases in line with the market, performance and the 

company’s ability to pay? 

 Is exceptional performance rewarded by high payments and poor performance reflected 

in lower incentive payments? 

 Has the Board explained any discretionary payments/non-payments? 

 When executives exit, are the provisions appropriate for the performance and tenure of 

the executive? 

 Does the composition of the remuneration committee following best practice guidelines? 

In conclusion, lacklustre results are not the primary foundation for a strike. Although there will 

always be some parties who will vote against remuneration reports due to poor results or 

because they have their own agenda, robust remuneration frameworks should protect against 

protest votes in good times and bad. 

Back to Title Page 
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Infographic: Director Tenure 

The disclosure and justification of Director tenure has become a major feature of annual reports 

leading up to the 2014 AGM season. 

The third version of the ASX Corporate Governance Principles and Recommendations notes that 

Boards should regularly assess independence where Directors have served in their role for more 

than 10 years. In practice, this means that any Directors heading towards election for their 

fourth term will need to be carefully considered. Egan Associates has gathered some tenure 

statistics on Australia’s top 300 companies in this infographic. 
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Remuneration Trends from 2014 

Annual Reports 
 

Egan Associates is well into the analysis of 2014 annual reports released for companies 

reporting to 30 June. Examining companies within the top 50 that have released their 2014 

reports, we observe some interesting 

trends. 

1. Remuneration and Fee 

increases 

Of the 33 companies examined, some 

stated that Board or executive fixed 

remuneration would remain static 

while the rest indicated a rise, 

generally around 3%. In outlier cases 

there were larger rises of 10%. 

2. Remuneration framework 

The songbook for this year reads “no significant changes”.  When changes have been made they 

have been in the areas of: 

 Establishing or increasing STI deferral. Decreases in LTI have often facilitated these 

increases in STI to keep total reward stable. 

 Increasing target levels of STI or LTI to have more pay contingent on long-term 

performance or to bring levels in line with the market. 

 Adjusting the LTI hurdle – Companies are favouring a broader EPS hurdle with a lower 

threshold and higher maximum. 

 Moving to annual LTI grants rather than larger infrequent grants. 

 Replacing or adding to STI and LTI hurdles, either due to feedback in prior years from 

stakeholders or due to a review of the link between pay and strategy. (ROIC was added 

in two cases instead of ROE and EPS, a customer satisfaction measure was added in 

another case.) 

 Reducing or removing the retesting of LTI performance conditions. 

 Adding or strengthening malus/clawback provisions 

 Creating a mandatory shareholding policy for executives 

3. Discretion 

There were four cases where the Board had used discretion to reduce an executive’s reward and 

two cases where the Board had used discretion in the executive’s favour – to increase awards 

or provide the executive with a second chance to meet performance conditions. 

http://www.eganassociates.com.au/remuneration-trends-from-2014-annual-reports/
http://www.eganassociates.com.au/remuneration-trends-from-2014-annual-reports/
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4. Disclosure of “actual” remuneration 

Around two thirds of companies examined voluntarily disclosed a table in addition to the 

statutory table noting what executives were actually paid. What this table comprised varied, 

however, with three main variations: 

A. Fixed remuneration, STI cash earned during the year, STI deferred earned in the year, LTI 

vested during the year. 

B. Fixed remuneration, STI cash earned during the year, STI deferred that vested during the 

year, LTI that vested during the year. 

C. Fixed remuneration, STI cash paid during the year (ie relating to the last year), STI 

deferred vested during the year, LTI vested during the year 

Option B is proving the most popular. 

Some companies that had adopted a past, present and future pay disclosure in preparation for 

the former Labor Government’s pending legislation dropped this table and did not replace it with 

any other form of voluntary disclosure. One company maintained it, with one table showing 

present, past and future pay. 

5. Clawback 

Approximately two thirds of the companies mentioned a clawback or malus provision. The Third 

edition of the ASX Corporate Governance Principles and Recommendations (which did not have 

to be complied with for this report) state that companies should disclose a summary of clawback 

policies for the event of serious misconduct or material misstatement in the entity’s financial 

statement. 

Many companies had gone a step further, noting that they would cancel deferred bonuses or 

long term incentives if executives: 

 Act dishonestly; 

 Breach their obligations to the group; 

 Receive an award the Board considered unwarranted or unfair; 

 Cause reputational, financial or operational harm; or 

 Behave in a manner that could adversely affect the company’s financial performance or 

long-term strength. 

One company covered all bases with an “any negative issues that might arise” clause. The 

“clawing back” generally involves unvested equity under deferred STI and LTI plans rather than 

awards that have already crystallised to the executive. 

6. Fair Value 

There was almost an even split between companies that used fair value to allocate equity under 

long term incentive plans versus those that used a volume weighted average share price. Egan 

Associates has previously written of our concerns with the former practice. It was not always 

perfectly clear from the annual report exactly what method was used for allocation. 

I S S U E  0 7  
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http://www.eganassociates.com.au/fair-value-is-it-fair/
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When Boards Become Management 

Mark 2 
 

An undercurrent of concern has emerged in recent years that the reality of a Directors’ role does not 

match the expectations of regulators and the public. 

Particularly illustrative of this has been the release 

this month of an “Aid for Directors” by the 

Australian Prudential Regulation Authority (APRA), 

clarifying what it expects Directors to do in order 

to minimise risk and promote financial soundness. 

Such clarifications had become necessary after 

APRA released a package of standards and 

guidelines — (APRA Prudential Standard CPS 220 

Risk Management (CPS 220), APRA Prudential 

Standard CPS 510 Governance (CPS 510) and 

draft APRA Prudential Practice Guide CPG 220 

Risk Management (CPG 220) – that Directors and the industry felt muddled the responsibilities of 

management and the Board. 

The Australian Institute of Company Directors (AICD) submitted a strongly worded submission on 

the package in March, stating that “APRA seems to see Boards as having a hands-on role in 

company affairs, akin to that of management.” 

The use of the word “ensures” appeared to be a particular sticking point for many parties, with the 

Australian Bankers’ Association stating in its submission that this word inferred managerial 

ownership of risk management by the Board, despite APRA’s assurance to industry that such 

ownership was not APRA’s intention. 

The AICD underlined that Boards and Directors cannot be so closely involved in an organisation that 

they themselves are able to ensure nothing will go wrong. To do so, they would have to become 

full-time employees, which would undermine their objectivity. 

Changes in wording have now been made to CPS 220, and the word “ensures” has been provided 

with a revised definition to match APRA’s stated intent. When used in relation to the responsibility 

of the Board, ensures means “to take all reasonable steps and make all reasonable enquiries as are 

appropriate for a Board so that the Board can determine, to the best of its knowledge, that the 

stated matter has been properly addressed”. 

In addition, APRA’s Aid for Directors presents a “back to basics” view of how prudential standards 

function and the Board’s role in upholding them, noting that Board involvement will differ depending 

on the requirement: 

http://www.eganassociates.com.au/when-boards-become-management-mark-2/
http://www.eganassociates.com.au/when-boards-become-management-mark-2/
http://www.apra.gov.au/CrossIndustry/Pages/October-2014-improving-APRAs-board-engagement.aspx
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The prudential standards will sometimes set down quite particular responsibilities for the Board. For 

example, the Board may be assigned specific responsibility for a matter. This means that the Board 

is expected to be ultimately and finally accountable, and to remain in a position so as to be able to 

justify the actions and decisions of the institution in relation to that matter. 

In other cases, the standards may require the Board to ensure that a particular matter is addressed 

or action taken. This means that the Board should take all reasonable steps and make all appropriate 

enquiries so that the Board can determine, to the best of its knowledge, that the stated matter has 

been properly addressed. 

At other times, the standards may provide for the Board to set, approve or review a policy or 

oversee particular work undertaken by management. 

It also provides a high level overview of what it expects of the Board in terms of risk management: 

The prudential standards make it clear that the Board must oversee, and is ultimately responsible 

for, the establishment and maintenance of an effective risk management framework. The Board is 

expected to provide clear direction and leadership for the institution in its approach to risk 

management. Amongst other things, this includes setting a clearly articulated risk appetite so that 

the boundaries within which management may operate are clear. It also involves overseeing the 

implementation and ongoing operation of a robust and effective risk management strategy that 

seeks to ensure the institution remains within that appetite. 

No control framework will be truly effective if an institution’s culture is not appropriately aligned to 

it. The Board therefore has a very important task in this respect: it needs to form a view of the risk 

culture in the institution, and the extent to which that culture supports the ability of the institution 

to operate consistently within its risk appetite, identify any desirable changes to the risk culture and 

ensure the institution takes steps to address those changes. 

The clarifications will no doubt be welcome to Directors, but the fact remains that they needed to 

be made in the first place. It is necessary that regulators and industry alike keep in mind what the 

purpose of a Board of Directors is, and act accordingly. 

Submissions are sought on the CPS 220 changes by 4 November. 
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About us 

For more than 25 years, Egan Associates has advised leading organisations and emerging 

enterprises in Australia and New Zealand on the remuneration of executives, Directors and key staff 

members, as well as performance management, work value, corporate governance and Board 

effectiveness. 

Our Services include: 

 Remuneration reviews and benchmarking for Boards, CEOs, executives, senior technical 

positions and specialist roles including governance and stakeholder engagement 

 Advice on annual incentive plan structures, performance criteria, target and maximum payment 

levels including deferral and clawback provisions 

 Advice on long term incentive plan structures, participants, performance hurdles, equity 

instruments, valuation and allocation, as well as monitoring  

 Corporate transactions / IPOs: assistance transitioning pre-IPO reward arrangements into the 

listed company environment with considerations including escrow provisions 

 Government pay reviews: assistance at both Federal and State level in administrative, policy 

and corporatised environments on reward for senior executives and independent Boards 

 Online human capital solutions : online resources to assist organisations manage role 

accountability statements, work value, internal relativity and market competitiveness 

 Board effectiveness: assistance with Board reviews, Board skills matrices, scenario planning 

and Board documentation. 

John Egan  

John’s early career was with Cullen Egan Dell (now Mercer Human Capital), 

which he chaired from 1983 to 1989, when he formed Egan Associates. John 

has been an advisor to Boards and senior executives on organisation, 

governance and reward issues over many years. He has assisted a significant 

majority of Australia’s top 200 companies as well as a myriad of 

entrepreneurial organisations and government entities across a wide range of 

industries. 

John has been actively involved with Universities, chairing Sydney University’s 

Board of Advice for its Faculty of Economics & Business (2001 – 2010).  John is an Honorary 

Fellow of the University and an Adjunct Professor in the School of Business. 

His personal interests are in cool climate gardens – www.thebraesgarden.com – and he served as a 

Trustee from May 2010 to June 2014 of the Sydney Royal Botanic Gardens & Domain Trust. 

http://www.thebraesgarden.com/

